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SCHOOL  REGULATIONS  BASED  ON  THE  MARITAL 
OR  PARENTAL  STATUS  OF  STUDENTS 

GEORGE  T.  ROGISTER  AND  ROBERT  E.  PHAY 


The  question  of  whether  school  authorities  have 
the  power  to  discipline  students  because  of  their 
marital  or  parental  status  has  long  caused  confusion 
and  disagreement  in  the  schools  and  the  courts.    As 
one    commentator  so  aptly  phrased  it: 

When  teenagers  combine  wedding  beUs  with 
school  bells,  the  resulting  commotion  may  sound 
like  fire  alarm  bells  to  superintendents  and 
boards  of  education . 

The  chaos  and  confusion  increase  in  intensity 
for  both  pupils  and  educators  when  wedding 
rings,  engagement  rings,  and  teething  rings 
are  exchanged  at  the  same  time. 

This  article  will  discuss  the  case  law  and  the  federal 
legislation  that  has  grown  out  of  this  chaos  and  con- 
fusion . 

Marital  Status 

Compulsory  attendance .    It  is  generally  recognized 
that  the  states  have  plenary  power  to  compel  school 
attendance.    In  several  cases,  however,  courts  have 
been  asked  to  consider  whether  married  students 
are  covered  by  compulsory  attendance  statutes. 
The  consensus  of  the  reported  cases  is  that  married 
students  are  emancipated  ancino  longer  amenable  to 
compulsory  attendance  laws.      The  courts  require 
a  clear  legislative  mandate  before  they  will  require 
married  students  to  attend  school  against  their 
wUl.       State  legislatures  that  have  acted  in  the  area 


1.  Corns,  Schoo!  BeHs  and  Wedding  BeHs,  1 
J.  L.   &EDUC.  649   (1972)  . 

2.  See  In  re  Goodwin,  214  La.  1062,  39  So. 2d 
731  (1949);   State  v.  Priest,  210  La.   389,  27  So. 2d 
173  (1946);  In  re  Rogers,  36  Misc.  2d  680,  234  N.Y. 
S. 2d  172  (1962);  State  v.  Gans ,  168  Ohio  St.   174, 
151N.E.2d  709  (1958)  ,  cert,  denied.  359  U.S.  945 
(1959)  . 

3.  Although  states  may  constitutionally  require 
married  students  to  attend  school,  one  commentator 
has  pointed  out  that  there  are  at  least  two  constitu- 
tionaUy  protected  exceptions  to  this  power.    States 
cannot  compel  school  attendance  when  it  would  pre- 


of  the  rights  of  married  students  have  usually  done 
so  to  specifically  .exempt  them  from  compiilsory 
attendance  laws.      In  North  Carolina,  no  specific 
statute  exempts  married  students  from  compulsory 
attendance,  nor  do  any  court  decisions.    However, 
the  Attorney  General  has  ruled  that  a  married  child  g 
under  sixteen  may  not  be  required  to  attend  school. 
The  Attorney  General  reasoned  that  a  married  child 
is  an  emancipated  adult  and  that  the  compulsory 
attendance  statute  is  no  longer  applicable. 

Expulsions  and  Suspensions.    When  schools  have 
expelled  or  suspended  students  because  they  are 
married,  the  schools  have  sought  to  justify  their 
actions  as  necessary  to  discourage  teenage  mar- 
riages, reduce  drop-out  rates,   and  prevent  the 
more  precocious  married  students  from  corrupting 
other  students .    Attempts  to  permanently  exclude 
married  students  from  the  public  schools  have  been 
uniformly  unsuccessful  when  students  have 
challenged  the  school  action  in  court. 

In  the  reported  cases,  state  courts  have  consi- 
dered the  issue  of  perm  went  exclusion  on  onl5ttwo 
occasions,  both  in  1929.  In  McLeod  v.  State,  the 
Mississippi  Supreme  Court  emphasized  both  the 


vent  the  breadwinner  from  supporting  his  family  or 
when  it  would  endanger  the  health  of  a  pregnant 
mother.    See  Know les.  High  Schools,  Marriage,  and 
the  Fourteenth  Amendment,  IIJ.  FAM.  L.  711,  718 
(1972)  . 

4.  See,  e.g.,  FLA.  STAT.  §232.01  (Supp. 
1974)  .    The  Florida  statute  exempts  married  students, 
and  unmarried  students  who  are  pregnant  or  have 
had  a  child  out  of  wedlock,  from  the  compulsory 
attendance  requirement.    It  also  provides  that  "these 
students  shaU  be  entitled  to  the  same  educational 
instruction,  or  its  equivalent,  as  other  students, 

but  may  be  assigned  to  a  special  class  or  program 
better  suited  to  their  special  needs  ." 

5.  See  41N.C.  Att'y  Gen.  Op.  215-fDe-c.  ;16, -;  . 
1969)  .  ■  •  .  U  ;, 

6  .  Nutt  V .  Board  of  fi due  ..128  Kan  .;^?0  7 .:  2  7^  \  i 
P.  1065  (1929);  McLeo^  v.  State,  154  Miss.  481^  .  |  i  ^ 
122  So.   737  (1929)  .  .  /  'J } 

7.      154  Miss.  468,   122  So  |./^^Y(  1929  )jg/p       — ''■ 
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State's  policy  of  encouraging  education  of  its  child- 
ren and  the  traditional  public  policy  highly  favoring 
marriage,  in  finding  arbitrary  and  unreasonable  a 
school  board  regulation  that  barred  otherwise  eligi- 
ble married  students  from  attending  public  schools  . 
The  court  concluded  that  married  students  could 
not  be  excluded  from  public  schools  without  evi- 
dence of  immorality  or  misconduct  potentially 
harmful  to  the  welfare  and  discipline  of  other 
students.    Taking  a  view  contrary  to  that  of  the 
school  officials,  the  court  found  that  other  students 
would  benefit  from  associating  with  married  students. 

More  recently,  in  a  case  involving  the  United 
States  Merchant  Marine  Academy,     a  federal  district 
court  has  ruled  that  the  Academy  could  not  constitu- 
tionally dismiss  a  cadet  because  he  violated  his 
agreement  with  the  Academy  by  getting  married. 
The  court  concluded  that  the  right  to  marry  is  a 
fundamental  right  guaranteed  by  the  United  States 
Constitution  and  that  the  Academy  regulation  prohi- 
biting cadet  marriages  was  not  justified  by  any 
compelling  governmental  interest.    Finding  no  con- 
crete evidence  that  the  marriage  prohibition  was 
factually  related  to  academic  or  disciplinary 
necessities,  the  court  ordered  the  Academy  to  rein- 
state the  cadet.    In  summarizing  the  law  on  school 
expulsions  because  of  marriage,  the  court  stated: 

[A]  student  may  not  be  expelled  from  public 
school  simply  because  of  his  marital  status, 
without  a  clear  and  convincing  demonstration 
that  the  welfare  or  discipline  of  the  other 
pupils  or  the  school  is  injuriously  affected 
by  the  presence  of  married  students. 

In  cases  of  temporary  expulsion  or  suspension, 
school  officials  have  offered  an  additional  justifi- 
cation for  regulations  excluding  married  students. 
They  argue  that  the  confusion  and  disorder  caused 
by  student  marriages  occurs  most  often  immediately 
after  the  marriage,  and  that  during  this  difficult 
period  of  readjustment,  when  married  students  have 
the  greatest  influence  on  other  students,  it  is  better 
for  the  student  marriage  and  for  the  school  that  the 
student  be  suspended.    One  state  court  accepted  this 
rationale  and  upheld  suspending  a  student  for  the 
remainder  of  the  term  in  which  she  was  married. 
The  majority  of  state  courts  that  have  ruled  on  this 


O'Neil  V.  Dent,  364  F.  Supp.  565  (E.D.N.Y. 
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9  .     Id.  at  569.    This  statement  is  mere  dictum 
because  it  concerns  state  supported  public  educa- 
tion.    However,  in  light  of  the  great  importance  the 
Supreme  Court  has  attached  to  the  state-granted 
right  to  a  free  public  education,  it  is  probably  an 
accurate  statement  of  the  standard  federal  courts 
will  apply  in  similar  cases.    See,  e.g.  ,  Goss  v. 
Lopez,  419  U.S.  565  (1975);   Brown  v.  Board  of 
Educ,  347  U.S.  483,  493  (1954)  . 

10.  State  ex  rel.  Thompson  v.  Marion  County  Bd 
of  Educ,  202Tenn.  29,  302  S.W.2d  57  (1957)  . 


issue,  however,  have  not  approved  even  temporary 
suspensions  based  solely  on  the  marital  status  of 
students  ■''^-.i^  Board  of  Education  of  Harrodsburg 
V.  Bentley ,       a  Kentucky  court  found  unreasonable 
and  therefore  void  a  school  regulation  requiring  a 
student  who  married  to  withdraw  immediately  from 
school  for  one  year  and  then  permitted  the  student 
to  re-enter  only  as  a  special  student  and  with  the 
principal's  permission.    The  court  ruled  that  the 
regulation  was  too  sweeping  because  it  determined 
in  advance  that  all  married  students  must  miss  one 
year's  education,  regardless  of  the  individual  cii- 
cumstances.    In  another  case,  the  Texas  Civil 
Court  of  Appeals  overturned  the  three-week  suspen- 
sion of  a  student  husband  and  wife,  finding  that 
"marriage  alone  is  not  a  proper  ground  for  a  school 
district  to  suspend  a  student."         No  evidence 
showed  that  the  marriage  had  caused  turmoil  or 
interfered  with  other  students'  education. 

Restrictions  on  School  Activities.    School  regulations 
excluding  married  students  from  extracurricular 
activities  have  met  with  greater  success  when  chal- 
lenged in  court.    School  authorities  justify  these 
regulations  as  necessary  to  discourage  child  mar- 
riages, to  curb  drop-out  problems,  and  to  preserve 
student  marriages  by  emphasizing  basic  education 
while  giving  the  student  more  time  with  his  spouse 
and  family.    Additionally,  the  schools  have  argued 
that  these  regulations  do  not  amount  to  a  penalty  on 
marriage  or  deprivation  of  education  because  extra- 
curricular activities  are  a  nonessential  part  of 
education.    In  a  long  line  of  cases,   courts  have 
accepted  these  justifications  and  upheld  excluding 
married  students  fjrom  participating  in  extracur- 
ricular activities. 

More  recently,  however,  federal  and  state 
courts  have  ruled  that  such  restrictions  are 
invalid.         These  courts  have  rejected  the  argu- 
ment that    extracurricular  activities  are  a  non- 
essential part  of  public  education,  finding  that  they 


11.  See,  e.g..  Board  of  Educ.  v.  Bentley.  383 
S.W.2d677  (Ky.  1964);  Carrollton- Farmers  Branch 
Indep.  Sch.  Dist.  v.  Knight,  418  S.W.2d  335  (Tex. 
Civ.  App.  1967);  Anderson  v.  Canyon  Indep.  Sch. 
Dist.  .  412  S.W.2d  387  (Tex.  Qv.  App.   1967)  . 

12.  383  S.W.2d  677  (Ky  .   1964)  . 

13.  Carrollton-Farmers  Branch  Indep.  Sch.  Dist. 
V.  Knight,  418  S.W.2d  335   (Tex.  Civ.  App.   1967)  . 

14  .    See ,  e.g.  ,  Cochrane  v .  Board  of  Educ .  , 
360  Mich.  390,   103N.W.2d569  (1960);  State  ex  rei. 
Baker  v.  Stevenson,   189  N.E.2d  181   (Ohio  App. 
1962) ;   Starkey  v.  Board  of  Educ.  .   14  Utah  2d  227. 
381  P. 2d  718  (1963)  . 

15.   .?ee,  e.g.,  Hollon  v.  Mathis  Indep.  Sch. 
Dist.,  358  F.  Supp.  1269  (S.D.  Texas  1973),  vacated 
as  moot,  491  F.2d  92   (5th  Cir.    1974);   Moran  v. 
School  Dist.   #7,  350  F.  Supp.   1180   (D.  Mont.   1972); 
Davis  V.  Meek,  344  F.  Supp.  298  (N.D.  Ohio  1972); 
Holtv.  Shelton,  341  F.  Supp.  821   (M.D.  Tenn .   1972); 
BeU  v.  Lone  Oak  Indep.  Sch.  Dist.  ,  507  S  .W  .2d  636 
(Tex.  Civ.  App.   1974)  . 
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are,  "in  the  best  modern  thinking,  an  integral  ancL 
complementary  part  of  the  total  school  program." 
Emphasizing  that  restricting  a  student's  partici- 
pation in  extracurricular  activities  amounts  to  depri- 
ving him  of  an  important  element  of  his  state-granted 
right  to  an  education       and  to  infringing  on  his  con- 
stitutional right  to  marital  privacy,       these  courts 
have  required  that  the  restrictions  must  be  neces- 
sitated by  a  compelling  state  interest  in  order  to 
withstand  court  scrutiny.         School  systems,  faced 
with  this  heavy  burden  of  justification,  have  not 
successfully  shown  the  necessary  relationship 
between  student  marriages  and  their  legitimate 
interest  in  reducing  student  drop-outs,  preventing 
substantial  disruption  of  school  operations,  or 
protecting  students  from  corruption. 

Most  of  the  cases  involving  restrictions  on 
extracurricular  activities  have  been  brought  by  star 
male  athletes  excluded  from  participating  in  athletic 
programs  .         In  addition  to  the  deprivation  of  a  total 
education  and  the  infringement  of  marital  rights, 
courts  in  these  cases  have  recognized  the  deprivation 
of  the  opportunity  to  obtain  a  college  athletic  scholar- 
ship! or  employment  as  a  professional  athlete  as 
sufficient  bases  for  court  action.         Of  course,  the 
restrictions  apply  to  aU  married  students,  male  and 
female,  and  courts  have  also  recognized  that  nonpar- 
ticipation  in  extracurricular  activities  may  deprive 
a  student  of  opportunities  for  employment  or  college 
admission  and  scholarships,  which  also  are  pro- 
tected student  interests . 

This  review  of  the  case  law  indicates  that  today, 
especially  in  the  federal  courts,  the  marital  status  of 
students  is  an  insufficient  basis  for  restricting  a 
student's  attendance  or  participation  in  the  full  edu- 
cational program  offered  in  the  public  schools.    In 
addition.  Title  IX  of  the  Education  Amendments  of 
1972  prohibits  school  rules  from  limiting  admis- 
sion to  school  or  participation  in  the  educational 
program  because  of  marital  status  when  such  Jrules 
treat  students  differently  on  the  basis  of  sex .         No 


16.  See,  e.g.,  Davis  v.  Meek,   344  F.  Supp.  298 
301  (N.D.  Ohio  1972)  . 

17.  See  Bell  v.  Lone  Oak  Indep .  Sch.  Dist., 
507  S.W.2d  636   (Tex.  Civ.  App .   1974)  . 

18.  See  Holt  v.  Shelton,  341  F.  Supp.  821 
(M.D.  Tenn.   1972)  . 

19.  See  Bell  v.  Lone  Oak  Indep.  Sch.  Dist.  , 
5073. W. 2d  636   (Tex.  Civ.  App.   1974) 

20.  Id. 

21.  See,  e.g.,  HoUon  v.  Mathis  Indep.  Sch. 
Dist..  358  F.  Supp.   1269  (S.D.  Tex.  1973),  vacated 
as  moot,  491  F.2d  92  (5th  Cir.  1974)  . 

22.  See,  e.g.  ,  Moran  v.  School  Dist.  #7,  350 
F.  Supp.   1180,   1182  (D.  Mont.   1972);   Indiana  High 
School  Athletic  Ass 'n  v.  Raike,   329  N.E.2d  66   (Ind. 
App.   1975)  . 

23.  See  Romans  v.  Crenshaw,  354  F.  Supp.   868 
(S.D.  Tex.  1972)  . 

24 .  20  U  .  S  .  C  .  §  1681   (Supp  .  1972)  .  and  45 
C.F.R.  §§  86.21(c),  86.40  (1975).    See  aiso  Del- 


appeUate  court  decision  in  North  Carolina  has  dealt 
with  marital  status  and  school  attendance.    A  long 
line  of  opinions  from  the  North  Carolina  Attorney 
General  have  concluded  that  marital  status  alone  is 
not  a  valid  reason  for  denying^  student  his  state- 
granted  right  to  an  education.         In  addition,  at 
least  one  Attorney  General's  opinion  has  concluded 
that  a  school  may  not  restrict  the  right  of  married 
students  to  participate  in  extracurricular  activities. 
These  opinions  have  indicated,  however,  that  if  a 
married  student  discussed  openly  the  "intimacies  of 
married  life,"  then  the  school  co\Ad  show  that  the 
student  was  a  menace  to  other  students  and  could 
suspend  the  married  student  for  "immoral  and 
disreputable  conduct."    The  case  law  outlined  above, 
indicates  that  the  burden  of  proof  the  school  must 
meet  in  showing  corruption  of  other  students  is  in- 
deed high.    In  light  of  this  case  law,  the  court  deci- 
sions invalidating  school  regulations  prohibiting  ob- 
scenity,      and  the  increasingly  open  discussion  of 
sex  in  today's  society,  it  is  highly  unlikely  that  a 
court  would  uphold  the  suspension  of  a  married  stu- 
dent for  this  reason . 

Parental  Status 

Permanently  excluding  students  because  of  their 
actual  or  potential  parental  status  has  been  found  to 
be  impermissible  in  light  of  strong  state  policies 
encouraging  the  education  of  its  children.         How- 
ever, suspensions  and  restrictions  on  school 
attendance  based  on  parental  status  have  been 
approved  by  a  few  courts.        In  1973  a  federal 


linger,  Sejc  Discrimination  in  the  Public  Schools: 
Title  IX  of  the  Education  Amendments  of  1972,  V 
School  Law  Biilletin   (Oct.   1974)  . 

25.  See,  e.g.,  33  Biennial  Rpt.  Att'yGen.  265 
(August  2,   1954);   32  Biennial  Rpt.  Att'yGen.  484 
(May  12,   1954)  .    There  also  are  numerous 
unpublished  opinions  of  more  recent  vintage  con- 
curring in  this  result. 

26.  See  Letter  from  the  Attorney  General  of 
North  Carolina  to  Dr.  Charles  Carroll,  Supt.  of 
Public  Instruction ,  May  24,    1956   (unpublished). 

27.  For  a  discussion  of  the  First  Amendment 
protection  of  speech  frequently  considered  obscene 
by  school  officials,  see  Phay  and  Register,  Student 
Distribution  of  Nonschool-sponsored  Literature , 

VI  School  Law  Bulletin     (April  1975)  . 

28.  See  Nutt  V.  Board  of  Educ,   128  Kan.   507, 
278    P.    1065  (1929);   and  Alvin  Indep.  School  Dist.  v. 
Cooper,  404S.W.2d  76   (Tex.  Civ.  App.   1966). 

29.  See  State  ex  rel.  Idle  v.  Chamberlain,  175 
N.E.2d  539   (Ohio  App.   1961)  ,  in  which  a  regulation 
requiring  pregnant  students  to  withdraw  from  school 
as  soon  as  she  learned  she  was  pregnant  was  found 
to  be  proper  and  wise  to  protect  the  health,  safety, 
and  well-being  of  the  student  from  the  "typical 
rough  and  tumble  characteristics  of  children  in  high 
school."    In  this  case  the  school  allowed  the  student 
to  receive  full  credit  by  doing  her  assignments  at 
home. 
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district  court  in  Georgia  found  permissible  a  school 
regulation  prohibiting  married  students  and  students 
who  were  parents  from  attending  day  school  if  the 
school  allowed  these  students  to  attend  night 
school.         The  court  accepted  the  school's  argument 
that  mixing  these  more  precocious  students  with 
other  students  would  lead  to  disruption  and  was  thus 
rationally  related  to  a  legitimate  school  interest. 
Providing  night  classes  was  found  to  be  a  sufficient 
alternative  educational  program  to  withstand  the 
argument  of  an  unwed  mother  that  prohibiting  her 
from  attending  day  school  was  an  unconstitutional 
denial  of  her  state- granted  right  to  an  education  and 
her  constitutionally  protected  rights  to  procreation 
and  equal  protection.    In  any  case,  the  regulation 
was  found  to  violate  the  equal- protection  clause 
because  night  students  were  required  to  pay  for 
their  tuition  and  books,  while  day  students  were 
not.    The  Georgia  case  is  contrary  to  the  trend  of 
the  cases  concerning  the  rights  of  students  who  are 
married  or  are  parents. 

The  Supreme  Court  has  held  that  school  board 
regulations  that  state  conclusive  presumptions  that 
pregnant  teachers  are  physically  unfit  to  teach  at  a  „. 
fixed  point  in  their  pregnancy  are  unconstitutional. 
Similar  regulations  that  deny  a  female  student  the 
right  to  attend  school  would  also  seem  to  violate  the 
due-process  clause  because  they  deprive  the  stu- 
dent of  her  protected  interest  in  an  education  .    In 
addition  ,  Title  IX  of  the  Education  Amendments  of 
19  72  has  forbidden  sex  discrimination  by  recipients 
of  federal  educational  funds,       and  the  regulations 
enforcing  this  legislation  expressly  prohibit  discrim- 
ination or  excluding  any  student  from  a  school's  edu- 
cational program,  including  extracurricular  activi- 
ties, "on  the  basis  of  such  student's  pregnancy, 
childbirth,  false  pregnancy,  or  recovery  therefrom" 
unless  the  student  voluntarily  asks  to  be  excused  or 
her  physician  certified  that  a  different  program  is 
necessary  for  her  physical  or  mental  health.         The 
school  may  require  a  pregnant  student  to  submit  a 
doctor's  certification  that  she  is  physically  and  emo- 
tionally fit  to  participate  in  the  normal  educational 
program  but  only  if  a  similar  certificate  is  required 
of  all  student  requiring  a  physician's  care  for  other 
conditions  .        These  regulations  also  require  that 
schools  recognize  pregnancy  as  a  valid  reason  for 
a  reasonable  leave  of  absence,  after  which  the 


30.  Houston  v.  Prosser.  361  F.  Supp.  295  (N. 
D.  Ga.  1973)  .  See  also  45  C.  F.  R.  §  86.40(b)  (3) 
discussed  at  note  33,  infra. 

31.  Chesterfield  County  Sch.  Bd.  v.  LaFleur, 
414  U.S.  632  (1974)  . 

32.  20  U.S.C.  §  1681  (Supp.  1972)  . 

33.  45  C.F.R.  §  86.40(b)    (1975).    A  school 
may,  however,  provide  a  separate  educational  pro- 
gram for  pregnant  students  provided  admittance  to 
the  program  is  completely  voluntary  and  the  instruc- 
tional program  is  comparable  to  that  for  other 
students.    45  C  .F  .R.  §  86  .40  (b)  (3)  . 

34.  45  C.F.R.  §  86.40(b)  (2)    (1975). 


school  must  reinstate  the  student  to  her  original 
status.        Thus,  exclusion  from  school  or  restric- 
tion of  school  activities  of  pregnant  students  is  not 
permissible  until  it  is  determined  for  each  indivi- 
dual that  health  problems  justify  such  actions. 

Most  restrictions  on  students  because  of  their 
parental  status  concern  unwed  mothers.    Schools 
usually  seek  to  justify  these  regulations  not  because 
of  the  pregnancy  itself  but  as  necessary  because  of 
the  student's  "lack  of  moral  character"  and  the  possi- 
bility that  her  presence  wiU  contaminate  other  stu- 
dents and  taint  their  education.    While  "lack  of  moral 
character"  has  been  recognized  as  a  legitimate 
reason  for  excluding  a  child  from  public  schools  by 
some  courts,       the  fact  that  a  student  is  an  unwed 
mother  has  been  found  to  be  insufficient  as  the  sole 
basis  for  exclusion.         Courts  that  woiold  allow 
exclusion  based  on  "lack  of  moral  character"  require 
that  before  excluding  an  unwed  mother  she  must  be 
given  "written  notification  of  the  charges  of  immoral 
character"  and  a  due-process  hearing  by  school 
officials  to  determine  whether  she  is  "so  lacking  in 
moral  character  that  her  presence  in  the  public  „„ 

school  would  taint  the  education  of  other  students." 
An  additional  problem  with  these  regulations  is  that 
they  most  often  cover  only  unwed  mothers    and  are 
therefore  subject  to  attack  orugqual-protection  and 
sex- discrimination  grounds.         These  same  objec- 
tions exist  even  if  the  rule  covers  unwed  fathers,  as 
well  as  mothers,  because  the  difficulty  of  proving 
paternity  means  that  in  Jjpst  cases  the  rule  is  dis- 
criminatory as  applied. 


35.  45  C.F.R.   §  86.40(b)  (5)    (1975). 

36.  See  Perry  v.  Grenada,  300  F.  Supp.   748, 
753  (N.D.  Miss.   1969)  . 

37.  See,  e.g.  ,  Shull  v.  Columbus  Municipal 
Separate  Sch.  Dist.  ,  338  F.  Supp.  1376  (N.D.  Miss. 
19  72)  .    See  also  Ordway  v.  Hargraves.  323  F.  Supp. 
115  (D.  Mass.   1971)  . 

38.  See  Shull  v.  Columbus  Municipal  Separate 
Sch.  Dist.  ,  338  F.  Supp.   1376   (N.D.  Miss.   1972)  . 
In  this  case,  the  court  awarded  the  plaintiff  $1500 
for  attorney's  fees  because  the  school  had  excluded 
her  in  the  face  of  earlier  court  decisions  holding  the 
same  regulation  invalid. 

39.  See  45  C.F.R.  §  86.40(a)  which  states: 

A  recipient  shall  not  apply  any  rule  concerning 
a  student's  actual  or  potential  parental,  family, 
or  marital  status  which  treats  students  differ- 
ently on  the  basis  of  sex. 

40.  In  North  Carolina,  the  Attorney  General 
concluded  in  1969  that  a  school  board  could  adopt 
a  rule  allowing  a  pregnant,  married  student 

to  complete  ihe  semester  in  session  but  requiring 
her  to  withdraw  from  school  thereafter  until  the 
child  is  bom  .    This  opinion  also  indicated  that  a 
rule  requiring  immediate  expulsion  of  unmarried 
students  who  become  pregnant  would  be  permissible. 
40  Att'y  Gen.  Op.  259   (February  14,   1969)  . 
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Under  the  federal  statutes  and  federal  and  state 
case  law  that  came  after  this  opinion,  it  is  clear 
that  such  broad  regulations  automatically  excluding 
students  because  of  pregnancy  are  impermissible. 
Excluding  a  student  because  of  pregnancy  is  per- 
missible only  after  an  individual  determination 
that  health  considerations  dictate  such  action  and 
never  as  a  basis  for  disciplinary  action . 

Conclusion 

Today,  neither  marital  status  nor  parental  status 
are  justifications  per  se  for  excluding  a  public  school 
student  from  school  or  restricting  that  student's 
participation  in  the  school  curriculum  or  extracur- 
ricular activities.    These  factors  may  be  "some" 
evidence  of  misconduct  or  health  problems  that, 
with  other  things,  would  justify  temporary  suspension 
but  never  permanent  exclusion.     Any  suspension  or 
restriction,  however,  must  be  justified  on  a  case-by- 
case  basis,  and  there  is  a  heavy  burden  on  the  school 
to  show  that  the  student  should  be  deprived  of  his  or 
her  state-granted  right  to  a  free,  public  education. 
School  regulations  should  recognize  that  only  rarely 
will  marital  or  parental  status  be  a  factor  in  expul- 
sions or  suspensions. 


RECENT  COURT  CASES 


PROCEDURAL  REQUIREMENTS  IN  TEACHER  "DISMISSAL": 
CONFRONTATION  AND  CROSS-EXAMINATION  REQUIRED; 
BACK  PAY  AWARDED.    Thomas  v.  Ward,  No.  74-1541 
(4th  Cir.,  filed  Nov.  24,  1975). 

Facts:    Thomas,  a  mathematics  teacher  in  the 
Winston-Salem/Forsyth  (N.C.)  School  District, 
challenged  the  nonrenewal  of  his  contract  after  the 
1970-71  school  year.    At  the  school  board  hearing 
at  which  Thomas  was  permitted  to  refute  the  school 
administrations'  claim  that  he  was  an  ineffective 
teacher,  the  school  administration  sought  to  prove 
Thomas's  ineffectiveness  through  letters  and  affi- 
davits rather  than  witnesses  whom  Thomas  could 
cross-examine.    After  the  hearing,  the  school 
board  decided  not  to  renew  his  contract.    Thomas 
sued  in  the  federal  district  court,  contending  that 
he  had  a  property  interest  in  his  position  that  the 
board  could  not  take  away  unless  the  board  proved 
good  cause .    He  based  his  claim  on  the  fact  that  he 
had  completed  his  probationary  period,  he  had  a 
continuing  contract,  and  the  school's  written  policy 
prohibited  terminating  a  teacher's  employment  ex- 
cept for  incompetence  or  immoral  or  disreputable 
conduct. 

The  trial  court  agreed  with  Thomas,  finding 
that  he  had  "de  facto"  tenure  and  consequently  had 
been  denied  procedural  due  process  at  the  hearing 
because  "witnesses  had  not  been  sworn  and  .  .  .the 
school  system  relied  solely  on  unsworn  letters  and 
affidavits .  "    The  school  board  did  not  appeal  the 


decision  but  gave  Thomas  a  new  hearing  at  which 
he  could    confront  and  cross-examine  those  who 
criticized  his  performance.    After  the  second 
hearing ,  the  board  again  voted  not  to  renew  his 
contract .    Thomas  returned  to  court  seeking  rein- 
statement, back  pay,  and  attorneys'  fees.    The 
district  court  dismissed  the  complaint  because  the 
second  hearing  was  constitutionally  adequate . 
Thomas  appealed  to  the  Fourth  Circuit  Court  of 
Appeals . 

Holding:     The  Fourth  Circuit  affirmed  the 
district  court's  finding  that  Thomas  was  not  entitled 
to  reinstatement  or  attorneys'  fees  but  reversed  the 
decision  on  back  pay  and  ordered  that  Thomas  be 
paid  back  wages  from  the  date  of  the  improper 
termination  to  the  time  of  the  second  hearing . 

The  Fourth  Circuit  agreed  that  Thomas  had 
a  protected  property  interest  in  continued  employ- 
ment.   Citing  both  Roth  and  Sindermann,  it  noted 
that  a  teacher's  property  interests  are  not  limited 
to  formal  tenure  or  contract  rights .    Explicit  con- 
tractual provisions  may  be  supplemented  by  other 
agreements  implied  from  the  promisor's  words  and 
conduct  in  light  of  the  surrounding  circumstances. 
The  court  found  that  the  school  handbook,  which 
stated  that  dismissals  are  "rare  and  result  from  in- 
competence or  immoral  or  disreputable  conduct," 
created  an  expectation  that  the  teacher's  employ- 
ment would  be  continued  unless  he  was  dismissed 
for  good  cause.    Thus,  Thomas  had  de  facto  tenure. 
Since  the  board  violated  his  constitutional  rights  by 
denying  him  the  right  to  confront  and  cross-exa- 
mine witnesses,  it  was  obligated  to  pay  him  back 
wages  from  the  time  when  it  improperly  terminated 
him  to  the  time  when  it  gave  him  a  proper  hearing. 
To  support  its  finding,  the  court  cited  its  earlier 
decision  in  Horton  v .  Orange  County  Board  of  Edu- 
cation, 464  F.2d  536   (4th  Cir.   1972)  .    In  that  case  a 
teacher's  contract  was  not  renewed  because  of  in- 
subordination;  since  the  teacher  was  not  given  writ- 
ten reasons  or  a  hearing,  the  court  upheld  paying 
back  wages. 

The  court    rejected  Thomas'  request  for 
attorneys'  fees.    Thomas  argued  that  if  attorneys' 
fees  are  not  recoverable,  potential  plaintiffs  are 
likely  to  be  discouraged  from  bringing  suits  to  vin- 
dicate constitutional  rights.    However,  the  court 
noted  that  this  "private  attorney  general  theory" 
had  recently  been  rejected  by  the  United  States  Su- 
preme Court  and  the  Fourth  Circuit  Court.    See 
Alyeska  Pipeline  Service  Co.  v.  Wilderness  Society, 
421  U.S.  240  (1975)  . 


RELEASED-TIME  PROGRAM  UPHELD.    Smith  v.  Smith,  No.  75- 
1478,  (4th  Cir.,  filed  April  23,  1975). 

Facts:     For  over  fifty  years ,  the  Rockingham 
Council  of  Week-Day  Religious  Education   (WRE) 
has  provided  religious  instruction  to  school-age 
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children  in  Harrisonburg,  Virginia.    In  1963  Su- 
preme Court  decisions  forced  religious  instruction 
out  of  the  classroom  and  into  neighborhood  churches 
and  trailers  parked  near  the  schools .    Using  en- 
rollment lists  given  by  the  schools ,  WRE  asked  the 
parents  to  allow  their  children  to  be  released  from 
school  to  participate  in  the  program .    Although 
school  officials  did  not  encourage  their  students  to 
attend  the  classes,  they  coordinated  their  schedules 
with  WRE  officials.    The  religious  instruction  was 
provided  during  the  school  day.     Students  who  did 
not  participate  remained  in  the  classroom  without 
formal  instruction  during  this  time. 

This  system  of  religious  instruction  was 
challenged  in  a  federal  district  court  in  Virginia. 
The  court  held  that  the  program  violated  the  First 
Amendment's  prohibition  against  governmental 
activity  that  contributes  to  the  establishment  of 
religion . 

Holding:     The  Fourth  Circuit  Court  of  Ap- 
peals reversed .    It  found  "the  Harrisonburg  public 
school's  cooperation  with  the  WRE  program  by  itself 
does  not  necessarily  advance  or  inhibit  religion"  in 
violation  of  the  First  Amendment. 

The  district  court  relied  on  the  three-prong 
test  that  was  most  recently  stated  by  the  Supreme 
Court  in  Meek  v.  Pittenger,  422  U  .S  .  1049   (1975) 
(See  VI  School  Law  Bulletin  9   [No .  4 ,  Oct .   1975] )  . 
That  test  provides  that  state  action  in  regard  to  re- 
ligious instruction  is  constitutional  if  (1)  it  has  a 
secular  purpose;    (2)  its  primary  effect  neither  ad- 
vances nor  inhibits  religion;   and   (3)  it  does  not  ex- 
cessively entangle  the  state  with  religion .    The  dis- 
trict court  found  that  the  cooperation  of  school  of- 
ficials created  an  impression  of  indorsement,  parti- 
cularly with  impressionable  elementary  school 
children,  and  thus  violated  the  second  part  of  the 
test. 

The  Fourth  Circuit  found  the  accommodations 
school  officials  had  made  to  the  religious  program 
were  "generous  and  thoroughgoing"  and  was  sym- 
pathetic to  the  district  court's  analysis.    Neverthe- 
less ,  the  court  concluded  that  the  program  was  con- 
stitutionally permissible  on  the  basis  of  several  Su- 
preme Court  decisions--particularly  Zorach  v . 
Clauson,  343  U.S.  306   (1952)  ,  in  which  an  almost 
identical  program  in  New  York  was  violated.    Since 
Zorach  was  cited  as  viable  authority  in  Meek  v.  Pit- 
tenger the  appeals  court  reasoned  that  a  program 
similar  to  the  one  in  Zorach  must  also  be  valid . 
The  court  found  that  the  primary  purpose  of  the 
program  was  to  accommodate  the  wishes  of  the  stu- 
dents' parents  and  that  its  primary  effect  was  mere- 
ly "the  innocuous  diminishing  of  the  number  of 
children  in  school  at  a  certain  time  of  the  day  .  " 
Under  such  a  view,  the  cooperation  was  seen  as  "a 
largely  passive  and  administratively  wise  response 
to  a  plentitude  of  parental  assertions  of  the  right  to 
'direct  the  upbringing  and  education  of  children 
under  their  control.  '"--ELW  . 


ILLEGAL  SEARCH  OF  DORMITORY  ROOM  AND  STANDARD 
OF  PROOF  REQUIRED  IN  SCHOOL  EXPULSION.    Smyth  v. 
Lubbers,  Civil  No.  G74-46  (S.D.  Mich.,  filed  June  27.  1975). 

Facts:     Five  students  at  Grand  Valley  State 
College  in  Michigan  were  suspended  for  a  semester 
for  possession  of  marijuana .    College  officials  ob- 
tained the  marijuana  by  searching  the  students' 
dormitory  rooms  without  a  warrant  and  without 
their  consent.    The  suspension  was  imposed  after  a 
college  judiciary  committee  found  the  students 
guilty  of  possessing  marijuana,  a  violation  of  col- 
lege regulations.     The  students  challenged  the  sus- 
pension on  the  basis  that  the  search  was  illegal  un- 
der the  Foiorth  Amendment  and  that  the  college's 
standard  for  determining  a  violation  of  the  regu- 
lations —  "substantial  evidence"  —  was  constitut- 
ionally inadequate  and  violated  the  students'  pro- 
cedural due  process  rights. 

Issues  and  Holdings:     1 .    If  state  college  of- 
ficials have  reasonable  cause  to  believe  a  student  is 
violating  criminal  laws  or  college  regulations ,  may 
they  search  his  rented  dormitory  room  without  a 
search  warrant  and  use  the  evidence  in  a  college 
disciplinary  proceeding,  or  must  they  obtain  a 
search  warrant  based  upon  probable  cause?    The 
Fourth  Amendment  applies ,  and  they  must  obtain  a 
warrant  based  upon  probable  cause. 

2  .    Can  an  expulsion  for  a  semester  for  vio- 
lating college  regulations  be  based  on  a  "sub- 
stantial evidence"  standard  of  proof  rather  than  a 
"beyond  a  reasonable  doubt"  standard?    No.    A  sub- 
stantial evidence  standard  deprives  the  student  of 
liberty  and  property  without  due  process  of  law  be- 
cause the  school  need  only  produce  a  certain  quan- 
tum of  evidence  ("substantial  evidence')  to  satisfy 
this  standard  and  then  the  burden  of  proof  shifts  to 
the  student  to  prove  his  innocence . 

Decision:    The  court  concluded  that  the  evi- 
dence seized  in  the  search  of  the  students'  rooms 
violated  the  Fourth  Amendment,  and  the  marijuana 
seized  could  not,  therefore,  be  used  against  them 
in  the  college  disciplinary  proceeding.    According- 
ly, the  court  ordered  the  college  either  to  try  the 
students  again  without  the  illegally  seized  evidence 
or  to  dismiss  the  charges . 

The  court  first  considered  whether  the 
Fourth  Amendment  prohibition  against  illegal 
searches  applies  to  evidence  a  school  wants  to  in- 
troduce in  a  disciplinary  hearing  that  may  lead  to 
expulsion.    For  the  first  time  that  I  know  of,  a  court 
has  said  that  the  Fourth  Amendment  does  apply.     It 
based  its  conclusion  on  a  number  of  findings . 
First,  it  noted  that  a  dormitory  room  is  the  same  as 
a  home  for  a  college  student.    A  student  expects  to 
be  free  from  official  intrusion  into  his  room ,  the 
co\irt  said,  and  "has  the  same  interest  in  the  pri- 
vacy of  his  room  as  any  adult  has  in  the  privacy 
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of  his  home."    The  court  then  noted  that  the  disci- 
plinary hearing  involved  all  the  functions  of  a 
criminal  action  and  that  the  college's  penalty,  sus- 
pension from  school  for  a  semester,  was  harsher 
than  the  federal  or  state  courts  normally  would  ap- 
ply to  a  first  offense  of  marijuana  possession. 

The  court  also  rejected  the  college's  defense 
that  the  students ,  in  living  in  a  campus  dormitory 
rented  from  the  college,  waived  objection  to  any 
reasonable  searches  in  their  room  that  were  con- 
ducted pursuant  to  the  college  regulations .    The 
coxirt  said  that  the  college  cannot  condition  atten- 
dance on  a  waiver  of  a  constitutional  right,  and 
concluded  that  the  students  had  not  waived  their 
Fourth  Amendment  rights . 

Next,  the  court  considered  how  to  apply  the 
Foiirth  Amendment  to  searches  of  students'  rooms. 
Should  it  be  applied  as  in  the  criminal  law   (permit 
a  search  only  when  there  is  probable  cause  that  a 
crime  [or  school  violation]  has  been  committed  and 
a  warrant  has  been  issued)  or  should  a  lower  stan- 
dard often  permitted  by  state  courts  in  high  school 
searches  be  applied   (permit  a  search  when  there  is 
"reasonable  cause"  to  believe  that  a  crime  or  regu- 
lation has  been  violated  with  no  warrant  require- 
ment) .    The  court  said  that  the  only  possible  justi- 
fication for  requiring  less  than  "probable  cause" 
for  a  search  of  a  student's  lodging,  with  or  with- 
out a  warrant,  might  be  that  the  student's  interest 
in  privacy  is  less  than  that  of  other  adults  or  in- 
terest of  the  college  in  enforcing  laws  and  regu- 
lations is  greater  than  that  of  the  community.    The 
court  found  both  reasons  without  merit  and  held 
that  only  the  "probable  cause"  standard  may  be  the 
basis  for  a  search  of  a  dormitory  room ,  even  when 
the  results  of  the  search  are  to  be  used  in  an  ad- 
ministrative hearing.    In  addition,  the  court  found 
that,  under  the  circumstances  of  this  case,  the  col- 
lege was  constitutionally  required  to  obtain  a 
search  warrant  before  searching  the  students 
rooms .    The  college  failed  to  meet  both  the  probable 
cause  and  the  warrant  standards;   therefore,  the 
evidence  was  inadmissible  in  the  disciplinary 
hearing. 

The  second  issue  facing  the  court  was  wheth- 
er the  standard  of  proof  upon  which  the  school  re- 
gulation was  judged  to  have  been  violated — sub- 
stantial evidence — infringed  on  the  students'  pro- 
cedural due  process  rights.    Citing  Board  of  Re- 
gents v .  Roth.  408  U.S.  564   (1972)  ,  the  court 
noted  that  "where  a  person's  good  name,  reputation, 
honor,  or  integrity  is  at  stake  because  of  what  the 
government  is  doing  to  him ,  the  minimal  require- 
ments of  the  clause  must  be  satisfied  . "    Suspension 
from  school  is  a  serious  penalty  that  can ,  among 
other  things ,  deprive  the  student  of  admission  to 
graduate  school  and  foreclose  job  opportunities. 
Thus,  the  court  concluded  "that  at  least  where  an 
adult  student  is  charged  by  a  college  with  commit- 
ting an  act  which  is  a  crime ,  the  Due  Process 
Clause  requires  that  some  articulated  and  coherent 


standard  of  proof  be  formally  adopted  and  applied 
at  the  college  hearing  which  determines  the  stu- 
dent's guilt  or  innocence  of  the  charge."    The 
court  found  the  "substantial  evidence"  standard  to 
be  inadequate,  noting  that  it  was  primarily  intend- 
ed for  appellate  review  of  trial  court  determination 
or  judicial  review  of  administrative  determination. 
The  court  said  that  the  application  of  any  standard 
lower  than  "preponderance  of  the  evidence"  would 
have  the  effect  of  requiring  the  accused  to  prove 
his  innocence.    Thus,  the  court  found  "substantial 
evidence"  is  constitutionally  inadequate  as  a  stan- 
dard of  proof  to  guide  a  college  disciplinary  com- 
mittee, or,  to  the  extent  that  it  might  embody  an 
intelligible  standard,  it  is  totally  one-sided  and 
lower  than  that  constitutionally  required . 


ANNOUNCEMENTS 


School  Attorneys'  Conference .  February  6  and  7  at 
the  Institute  of  Government .    The  Ninth  Annual 
School  Attorneys'  Conference  will  be  highlighted 
by  a  banquet  address  by  Judge  J.  Braxton  Craven, 
Jr .  ,  of  the  United  States  Fourth  Circuit  Court  of 
Appeals .    Other  presentations  at  the  conference 
will  include: 

-  Personal  Liability  of  Board  Members  and  Admin- 
istrators 

-  Recent  Developments  in  the  Law  of  Search  and 
Seizure 

-  Procedural  Due  Process  Issues  in  Student  Sus- 
pensions and  Expulsions 

-  Recodification  of  the  North  Carolina  School  Law 

-  School  Budget  and  Fiscal  Control  Act 

-  Recent  Developments  in  Collective  Bargaining 

The  conference  will  conclude  with  a  roundtable  dis- 
cussion by  the  attorneys  who  handled  the  recent 
corporal  punishment  case  (Baker  v .  Owen)  and 
teacher  nonrenewal  case  (Thomas  v  .  Winston- 
Salem/Forsyth  Board  of  Education)  ,  plus  a  review 
of  recent  school  litigation  handled  by  the  Attorney 
General's  office. 

School  Board  Member  Conference.    March  12  and  13 
(Friday  afternoon  and  Saturday  morning)  at  the  In- 
stitute of  Government.    This  annual  conference  for 
school  board  members  and  school  superintendents 
has  been  moved  to  March.    Superintendents  and 
board  members  will  receive  information  about  this 
conference  in  February .    Please  mark  your  calen- 
dars and  plan  to  attend . 


